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THE INJURY REPORT 


A NOTE 


THE INJURY REPORT form (NAVJAG 
486) has been extensively revised. Chapter 
VII of the JAG Manual relates to its prepara- 
tion and use. Many injuries resulting in disa- 
bilities which previously required that a 
complete investigative report be prepared by 
the investigating officer may now be reported 
by means of the injury report. Documents 
such as witnesses’ statements, summaries of 
interviews with witnesses, copies of police or 
accident reports, medical and hospitalization 
records, charts, photographs and other perti- 
nent information must be attached (as provided 
in item 15 of the report form). Although it 
might appear at first instance that this must 
also be done in the case of the investigative 
report, utilizing the injury report in appropri- 
ate cases will relieve the investigating officer 
of the laborious and time-consuming job of pre- 
paring a preliminary statement, findings of fact, 
opinions and recommendations required in the 
investigative report. 


The bulk of investigations concerning injuries are 
reported by utilization of the injury report form. In 
the past the principal error involved in submittal of 
the report was its use in cases where a more complete 
investigative report was required. The following list 
is provided as an aid to assist you in determining when 
the injury report may NOT be utilized. 
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a. To report the death of personnel in the Naval Serv- 
ice.—In every case of death of a person in the Naval 
Service, other than from natural causes, a complete 
report is required. The information contained in 
these investigations is used by the Veterans Administra- 
tion to determine if survivors of the deceased service 
member will be paid benefits. 

b. To report severely disabling injuries notwithstand- 
ing the fact that the injury was clearly sustained in the 
line of duty and not due to misconduct.—Investigative 
reports, augmented and amplified by medical records, 
are the primary source of information used by the Physi- 
cal Evaluation Boards to determine if a member is en- 
titled to Department of the Navy administered benefits. 
In the event a member sustains a severe injury which 
will probably result in either his separation from the 
service or future retirement for disability, a timely, 
thoroughly documented investigation should be con- 
ducted. 

c. Where members of the Naval and Marine Corps 
Reserve are injured or killed en route to or from a period 
of active duty for training, or inactive duty training 
(drill) period—The new injury report may be used for 
the reporting of injuries to reserve personnel while 
actually performing active duty training or inactive 
duty training (drill). It may not be used for the re- 
porting of injuries sustained while proceeding to or re- 
turning from active duty for training or inactive duty 
for training (drill)—an investigative report is required 
in such cases. 

(Continued on p. 36) 
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THE NAVY INVESTIGATION 


A TOOL FOR SELF-APPRAISAL 


By ADMIRAL JOHN H. SIDES, U.S. NAVY* 
COMMANDER-IN-CHIEF, U.S. PACIFIC FLEET 


. ANY OPERATION as big and as complex 
as that of the U.S. Navy, things sometimes go 
wrong. Our misfortunes frequently result from 
personnel errors; but this is not always the case. 
Material failures may be responsible, or instruc- 
tions or policy may stand in need of revision. 
When disaster strikes—whether it be major or 
minor—whether it be a collision, grounding, 
fire, man overboard, wiped bearing, loss of 
classified matter, or what-have-you—there are 
lessons to be learned. It is not enough that those 
lessons should be learned by the particular unit 
or the particular personnel involved; they 
should be learned by the Navy. What happened 
to you today may happen to someone else 
tomorrow. 

Our system of investigations is designed to 
enable the Navy to take the fullest possible ad- 
vantage of the lessons to be learned from its oc- 
casional mistakes or misfortunes. The investi- 
gation and reporting of casualties and other un- 
toward incidents, of course, consume valuable 
time and effort. It is necessary, however, in 
order that superior commanders and Depart- 
mental authorities may be fully informed of the 
state and condition of our forces, and as a means 
of monitoring and improving the administration 
of the Navy. Whatever the cause of a casualty 
or other unfortunate incident, the Navy can 
learn the full lesson only if the occurrence and 
its details are reported to responsible superior 





*Admiral John H. Sides, U.S. Navy, has been Commander-in-Chief 
of the U.S. Pacific Fleet since 31 August 1960. After distin- 
guished service in ordnance assignments in cruisers, battleships 
and the Bureau of Ordnance, Admiral Sides, since 1948, has con- 
tinually held key positions in directing the U.S. Navy’s Missile 
Programs. He has served as Director of Guided Missiles in the 
Office of the Chief of Naval Operations. He was the first flag 
officer to command a guided missile force at sea when he took over 
the newly organized Cruiser Division Six consisting of the guided 
missile cruisers BOSTON and CANBERRA and the cruiser com- 
mand ship NORTHAMPTON. These three cruisers represented 
the last word in new concepts of Naval Weapons Systems, and 
their operations pointed the way for the large numbers of missile 
ships to join the fleet during the last several years. Admiral Sides 
thereafter became Deputy to the Special Assistant to the Secretary 
of Defense for Guided Missiles. Fourteen months later he was 
appointed the Director of the Weapons Systems Evaluation Group, 
Office of the Secretary of Defense, for the three years preceding his 
present command. Admiral Sides is a graduate of the U.S. Naval 
Academy and the National War College. He holds! the Master of 
Science Degree in Engineering from the University of Michigan. 
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commanders so that they may have an oppor- 
tunity to study it, to take appropriate action, 
and to profit from it for the future. Not every 
incident can be given the full treatment, of 
course. The rule of reason must govern. Much 
of that rule has crystallized over the years into 
the specific investigative requirements now set 
forth in the MANUAL OF THE JUDGE ADVOCATE 
GENERAL (formerly the Naval Supplement to 
the Manual for Courts-Martial) . 

The new JAG MANUAL became effective on 1 
November 1961. The rules and requirements 
for “JAG Manual investigations” (formerly 
known as “Naval Supplement investigations’’) 
are not greatly changed. They have been clari- 
fied and improved, however, in significant re- 
spects. The issuance of this new publication, 
constituting a revision and restatement of Sec- 
retarial regulations, makes this an ideal time 
for every naval officer to review the rules and 
procedures of our investigative system. It be- 
hooves every commander to review these regu- 
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lations personally, and to have the officers of his 
command doso. A thorough knowledge of their 
provisions may be demanded of any officer at 
any time. A scramble for the book when mis- 
fortune strikes is inevitable—and is indeed 
desirable; but an advance knowledge of its con- 
tents is essential to rapid, informed action. 
There are many important requirements 
which must be borne in mind at all levels when- 
ever an investigative situation arises. The 
monitoring of such situations from the Fleet 
level, however, points up three areas which de- 
serve particular attention in the interest of in- 
formed and efficient naval administration: 
First, when misfortune strikes, and a JAG 
MANUAL investigation is either required by the 
regulations or appears to be the best means of 
recording and reporting the facts of the inci- 
dent, such an investigation should be convened 
early, and without fail. If you try to sweep your 
particular misfortune under the rug, you are 
doing a disservice both to the Navy and to your- 
self. These things have a way of coming out, 
sooner or later—and the sooner the better for 
all concerned. When in doubt, convene a JAG 
MANUAL investigation. The procedures are 
flexible and adaptable to major or minor inci- 
dents. They require little more time and effort 
than a thorough and well-executed “letter re- 
port,” and they provide far greater assurance 
that the job will be done thoroughly and well; 
Second, the record or report of every JAG 
MANUAL investigation must be endorsed for- 
ward by the convening authority to the Judge 
Advocate General, via “appropriate reviewing 
authorities.” There is no general authority for 
evading this disposition by burying the investi- 
gative report in the files of a convening or an 
intermediate command, even though it may ap- 
pear that all indicated action can be or has been 
taken at or below that level. Superior com- 
manders need to monitor even such action-com- 
pleted investigations. The broader perspective 
afforded by their position in the chain of com- 
mand may reveal a need for general action not 
apparent from a consideration of the particular 
incident by itself. The identity of the inter- 
mediate “appropriate reviewing authorities” 
depends upon the subject matter of the investi- 
gation and the facts found. In general, superior 
commanders who have a direct official interest 
in the recorded facts should be included. Many 
such commanders have published their own 
guidelines governing the types of investigations 
they wish to see and review; 
Third, any action which an investigation in- 
dicates to be either necessary or appropriate 
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should be taken by convening or reviewing au- 
thorities at the lowest level at which the action 
can appropriately be taken. A report of action 
taken or intended should be included in the for- 
warding endorsement. This, of course, is not a 
peculiarity of the investigative situation; it is 
simply a matter of sound naval administration. 

The slighting or the mishandling of the 
Navy’s investigative requirements only compli- 
cates matters and adds to the “effort-cost” of a 
casualty. The clarification and re-emphasis of 
investigative requirements provided by the new 
JAG MANUAL, along with renewed command at- 
tention to these matters, should improve the 
quality and smooth the processing of investiga- 
tive reports. 

Human error and material failure we will 
always have with us—at least to some irre- 
ducibly minimal extent. So long as we have 
such errors and failures, the Navy will need an 
investigative system as a tool for working 
toward that irreducible minimum. It is impor- 
tant to bear in mind that an investigation is not 
just a bureaucratic exercise in red tape and 
paperwork—it is the means by which the Navy 
looks at itself, and appraises itself, with a view 
toward its own improvement as an efficient and 
reliable branch of our armed forces. 





INJURY REPORT (Continued from p. 34) 

d. Where matters other than injury to persons in the 
Naval Service—such as claims for or against the gov- 
ernment are involved.—Example: A Navy vehicle driven 
by Seaman B. collides with a civilian vehicle driven by 
Mrs. W. Since it would be duplication of effort to 
conduct an investigation into the injuries of Seaman 
B. and independently conduct an investigation into the 
accident, the investigation should also be used to deter- 
mine the line of duty and conduct status of Seaman 
B. and the claims aspects of the incident. 

e. Where a finding of “misconduct” might possibly 
result: Examples: 

(1) Injury incurred while the individual is engaged 
in the theft or wrongful appropriation of any vehicle, 
or while he is voluntarily participating in the use of any 
vehicle, knowing it to have been stolen or otherwise 
wrongfully appropriated.—If any doubt exists as to the 
injured person’s authority to use a vehicle, a fact-find- 
ing body should be ordered and the injured person 
should be accorded the rights of a party. 

(2) Injuries incurred as the proximate result of in- 
toxication—In order for intoxication alone to be con- 
sidered the basis for a determination of misconduct 
there must be a clear showing that the person was 
impaired due to intoxication at the time of the injury, 
the extent of impairment, and that the intoxication was 
the proximate cause of the injury. 

(3) Hospitalization for a continuous period of more 

(Continued on p. 40) 
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MANUAL of the JUDGE ADVOCATE GENERAL 
Chapters Il through XI 


Analysis of Changes in Substance, Policy and Authority 


By CAPTAIN MAX D. WIVIOTT, USN* 


N PREPARING the portion of the JAG Man- 

ual dealing with investigations it was recog- 
nized that it should serve as a clear guide not 
only to experienced officers on Courts of Inquiry 
and Boards of Investigations, but also for the 
junior officer after being appointed to conduct 
a one-man investigation. Many of the reports 
received in the JAG Office are of the latter 
type. The Manual therefore explains in non- 
technical language the procedures to be followed 
and provides explicit guides and forms to en- 
able officers to submit a report which will pro- 
tect the rights of individuals and make possible 
a knowledgeable decision as to those rights. 

As an aid to clarity, major subdivisions have 
been assigned individual chapters; e.g., Parties 
and Witnesses, Injury Reports, Line of Duty 
and Misconduct, Courts of Inquiry, Formal In- 
vestigations, Informal Investigations, and In- 
vestigation of Specific Types of Incidents. In 
order to avoid undue repetition of basic prin- 
ciples common to the several types of fact-find- 
ing bodies, reference is made to other sections 
where there is a full discussion of the informa- 
tion required. 

The comments that follow, keyed to section 
numbers of the JAG Manual, are not intended 
as a section by section analysis. Rather, they 
indicate significant items which have been 
added, and note changes in content or procedure 
differing from those existing in the Naval 
Supplement. 








*Captain Max D. Wiviott, U.S. Navy, is the Director of the Investi- 

gations Division in the Office of the Judge Advocate General. 
Previous to this duty, he was the staff legal officer for Commander 
Amphibious Force U.S. Atlantic Fleet. Among Captain Wiviott’s 
earlier assignments was duty with the Navy Ordnance Test Station, 
Inyokern (China Lake), where he served as the station’s first legal 
officer. He was also the first legal officer for the Officer-in-Charge 
of Construction of Spanish Bases. Among his responsibilities in 
Spain was that of a member of the Joint United States-Spanish 
Labor Commission. During World War II, Captain Wiviott served 
as a line officer in destroyers in the Pacific Ocean Areas, where he 
participated in ten major naval engagements. A graduate of the 
University of Wisconsin Law School, Captain Wiviott is a member 
of the bar of the State of Wisconsin, the U.S. Court of Military 
Appeals and the Supreme Court of the United States. He is a 
member of the Federal Bar Association and the! American Bar 
Association. 


CHAPTER II—FACT-FINDING BODIES 


0201.a Fact-finding bodies convened in ac- 
cordance with these regulations should be re- 
ferred to as JAG Manual Investigations. 


0201.e Whenever practicable before embark- 
ing on an investigation, the investigating officer 
or the fact-finding body should obtain advice 
and guidance of an officer-lawyer certified in 
accordance with Article 26 or 27 of the Code. 
Briefing and guidance thus received should elim- 
inate some of the recurring errors appearing 
in records. 


0203.b If the only purpose for an investiga- 
tion is prospective disciplinary action, a pre- 
liminary inquiry or a pretrial investigation 
(Article 32, UCMJ) should be conducted with- 
out recourse to a JAG Manual Investigation. 


0207.c Here anerrorappearsinthetext. The 
first sentence of subparagraph 1 should read: 
“If a member of the Naval Service is injured 
at a place distant from his activity and is ad- 
mitted to a naval hospital, the commanding of- 
ficer of the hospital shall, if no other investiga- 
tion is being made of the incident, report the 
matter to the Commandant of the Naval Dis- 
trict in which the incident occurred or other 
comparable authority.” See also Section 0804 
for a similar requirement. 


0208.a(2) An informal one-officer investiga- 
tion or an informal board of investigation may 
be appointed orally and written confirmation is 
not required. (This does not preclude the con- 
vening authority from issuing a written ap- 
pointing order containing specific instructions 
relating to the subject matter, scope, and con- 
duct of the investigation.) 


0208.c Provides generally for relative senior- 
ity of members of a fact-finding body. Should 
an officer senior to any member of a fact-finding 
body be designated a party during the proceed- 
ings, the convening authority will be notified 
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so that he may consider the advisability of re- 
vising the membership in accordance with the 
seniority principle. Designated counsel for a 
fact-finding body need not be senior to an in- 
terested party; the exception is when counsel 
also acts as a member of the investigative body. 


0210.b An advance copy of all investigations 
which contain admiralty or claims considera- 
tions shall be forwarded to the Judge Advocate 
General. 

0214. In events of major magnitude the con- 
vening authority may order an informal one- 
officer investigation or informal board of in- 
vestigation immediately to ascertain the seri- 
ousness of the accident, interview all witnesses, 
and prepare a summary of their testimony. 
Reports to the convening authority may be oral 
or written. The convening authority may 
thereafter terminate the informal investigation 
and the investigative effort may then be di- 
rected to a court of inquiry or a formal 
investigation. 


CHAPTER III—PARTIES AND WITNESSES 


0302.a (3) and (4) A member of the Naval or 
Marine Corps Reserve (while not subject to 
the UCMJ by virtue of his status), and any 
member of an Armed Force other than the Navy 
and Marine Corps, whose conduct or perform- 
ance is subject to inquiry or who has a direct 
interest in the subject of the inquiry may, upon 
his own request, be designated a party. In 
such instances, the rights of a party shall be ex- 
plained to that person and he shall be offered 
an opportunity to participate voluntarily as a 
party to the proceedings. Where the person 
concerned does not consent, application for au- 
thority to designate him a party shall be made 


to the Secretary of the Navy. (Subparagraph 
0302b(3).) 
0304.2(7) “To refuse to incriminate himself” 


has been listed as one of the rights of a party. 
0304.b Right to counsel. If the investigation 
is to be used as a pretrial investigation under 
Article 32 of the Code, counsel for the party 
must be qualified within the meaning of Arti- 
cle 27b of the Code unless the party expressly 
waives the appointment of counsel so qualified. 
The explanation of this right and any waiver 
thereof shall be recorded verbatim in the record 
of any formal investigation or otherwise noted 
in the report of an informal investigation. 

0304.c Where a person is designated a party 
subsequent to the commencement of the investi- 
gative proceedings, the record of proceedings 
to the point to which it has progressed will be 
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made available to a newly designated party and 
his counsel for examination. The proceedings 
may be recessed as necessary. 

0304.e The record of a court of inquiry or 
formal investigation shall set forth verbatim the 
advice given to a person designated as a party 
concerning his rights. In proceedings where a 
verbatim record is not prepared the substance 
of the advice given to a person designated as a 
party shall be reduced to a written statement 
and the party shall acknowledge in writing that 
he has been informed of his rights. 

0307 If the witness is not a member of the 
Naval Establishment, he is requested rather 
than directed not to discuss his testimony with 
other witnesses or persons who have no official 
interest in the matter under investigation. 


CHAPTER IV—-COURTS OF INQUIRY 


0405.a Although not. mandatory, counsel for 
the court shall be a qualified lawyer in the sense 
of article 27(b) of the Uniform Code of Mili- 
tary Justice. In the interest of orderly pro- 
ceedings, convening authorities are enjoined to 
make use of qualified counsel when available. 
Persons skilled in certain technical knowledge 
may be appointed as assistant counsel. If the 
court of inquiry is to be utilized as a pretrial 
investigation, counsel for an interested party 
must be qualified within the meaning of article 
27(b) of the Code. 

0413.b An interested party may waive his 
right to be present during any portion of the 
proceedings. This waiver must be intelligently 
and knowingly made by the party or his counsel 
and will be recorded verbatim in the record. 
0425 All communications with the convening 
authority will be appended to the record. 


CHAPTER V—FORMAL INVESTIGATIONS 


0501 When practicable the senior member 
should be at least a Lieutenant Commander in 
the Navy or a Major in the Marine Corps. 
0507.b <A party may examine a member rela- 
tive to his fitness as a member and such ex- 
amination may or may not be under oath 
according to the party’s desires. The board 
of investigation does not make the final deter- 
mination of the challenge, but shall report the 
challenge and the grounds therefore to the con- 
vening authority for determination. 


CHAPTER VI—INFORMAL INVESTIGATIONS 


0601 When practicable, members shall have | 
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the grade of Lieutenant in the Navy or Captain 
in the Marine Corps. 


CHAPTER VII—INJURY REPORT 


The Injury Report has been revised and pre- 
vious forms should not be used. The Injury 
Report is to be mailed to the Judge Advocate 
General via the officer exercising GCM author- 
ity. Item 14 contains additional information 
for Reservists thereby permitting this form to 
be used to report disability suffered by Re- 
servists and obviates the submittal of the in- 
vestigative report previously required. Item 
15 requires the attachment of witnesses’ state- 
ments, summaries of interviews, copies of police 
or accident reports, medical and hospitalization 
records, charts, photographs, or other pertinent 
information. Item 18 provides for action of 
the officer exercising GCM jurisdiction over the 
injured person. 

0705 An item by item guide in preparing the 
Injury Report. 


CHAPTER VIII—LINE OF DUTY AND MISCONDUCT 


0802a As a general rule, disease which is not 
attributable to vicious habits, intemperance or 
other misconduct need not be investigated by a 
fact-finding body. The provision of the Naval 
Supplement (section 0404 (5) ), requiring inves- 
tigation when a Reservist contacts disease 
which requires hospitalization, has been omit- 
ted, intentionally, to eliminate that former 
requirement. 


0803 Eligibility for payment of benefits due 
survivors is made by the Veterans Administra- 
tion on the basis of conclusions derived from 
the facts contained in the record of proceedings. 
The Veterans Administration will make an in- 
dependent determination of line of duty and 
misconduct in all death cases, therefore, neither 
the fact-finding body nor reviewing authority 
need express an opinion concerning the miscon- 
duct and line of duty status of a deceased. How- 
ever a complete investigation is required for 
other purposes and to aid the Veterans Admin- 
istration in arriving at their determination. 


0807(d) Line of duty—unauthorized absence. 
Where unauthorized absence is involved, a state- 
ment of the individual’s commanding officer, 
division officer or other responsible official, and 
any other available evidence to indicate whether 
or not an unauthorized absence constitutes a 
material interference with the performance of 
required duties shall be included in ‘the record. 


0809.e Alcohol and drug impairment. In de- 
termining the amount of time lost, only the time 
of actual impairment directly related to the 
specific and proximate use of alcohol or drugs 
will be charged as time lost for both service 
and pay purposes due to misconduct. Time 
spent in evaluating habituation without specific 
impairment is not charged as time lost due to 
misconduct either for service or pay purposes. 
[See 10 DigOps (No. 2+3) LOD § 19.1.] 


CHAPTER IX—INVESTIGATION OF SPECIFIC TYPES OF 
INCIDENTS 


0902 Includes detailed information relative to 
the requirements of the JAG Manual Investi- 
gation relating to aircraft accidents. It dis- 
cusses the relationship of the JAG Manual 
Investigation to aircraft accident safety investi- 
gations and the limitations relating to the JAG 
Manual Investigations. 

0903.b Vehicle accidents—passengers. Spe- 
cific information is required in order to enable 
a determination to be made relative to miscon- 
duct and duty status of passengers. [See 10 
DigOps (No. 3) LOD § 41.3.] 

0911 Various status of Reservists are defined. 
The footnotes contain applicable statutes and 
detailed information required is listed in sub- 
section (f) in order that a determination of line 
of duty can be made. 

0912 Relates to investigations concerning loss 
or compromise of classified material and con- 
tains guidance in order that separate investiga- 
tions will not be required under the Department 
of the Navy Security Manual for Classified In- 
formation and the JAG Manual. In those cases 
where each requires investigation, duplication 
can be avoided by the Fact-Finding Body pre- 
paring an original and duplicate original report. 
The convening authority shall then route by 
separate endorsement each set of the report ac- 
cording to the individual routing requirements 
of the separate manuals. 


CHAPTER X—ARTICLE I39 INVESTIGATION REDRESS OF 
INJURIES TO PROPERTY, 


The regulations and procedural requirements 
are substantially unchanged from those appear- 
ing in the Naval Supplement, except that sec- 
tion 1007 eliminates the requirement that prior 
to a commanding officer (if he does not have 
GCM authority) forwarding the record to the 
GCM authority, the claimant and offender shall 
be given notice of the decision and opportunity 
to submit further statements in writing to be 

(Continued on p. 52) 
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INJURY REPORT (Continued from p. 36) 


than one day that is directly caused by and immediately 
follows the service member’s intemperate use of alco- 
holic liquors or habit-forming drugs.——A member of the 
Naval Service who is absent from his regular duties for 
a continuous period of more than one day because of 
disease that is directly caused by excessive use of alco- 
holic liquor or habit-forming drugs is not entitled to 
pay for the period of that absence. An enlisted mem- 
ber is liable to serve for a period that, when added to 
the period before his absence from duty, amounts to the 
term for which he was enlisted or inducted. 

(4) Intentional self-injury, bona fide suicide attempts, 
and suicidal gestures: 

(A) Intentional self-inflicted injury may constitute 
the offense of malingering. Not every instance of in- 
tentional self-inflicted injury constitutes a suicidal ges- 
ture, but, conversely, every suicidal gesture constitutes 
an intentional self-inflicted injury for the purpose of 
conduct and line of duty determination in the absence of 
a clear showing of mental irresponsibility. 

(B) Bona fide suicidal attempts are usually evidence 
of mental irresponsibility and additional medical evi- 
dence should be included concerning the injured per- 
son’s state of mind at the time of the injury.—Since the 
injured persons suitability for retention in the service 
is in question, he should be made a party to a fact-find- 
ing body convened to investigate the injury and attend- 
ant circumstances. 

(C) Suicidal gestures.—This category of “injuries” 
is usually characterized by the superficiality of the 
wound inflicted and the ineffectual, emotionally imma- 
ture, and impulsive temperament of the inflictor. In 
the majority of these incidents no time is lost from duty 
due to the injury but the patient is hospitalized for 
psychiatric evaluation. 

(5) Voluntary participation in a fight—Hundreds 
of injury reports are received by the JAG each year 
alleging that the party sustained injuries either in a 
fight in which he voluntarily participated or resulted 
from his being assaulted by a person or persons un- 
known. Thousands of hours are lost from duty due to 
fractured jaws, broken noses, and groin injuries. In 
incidents of this kind, unless the injured party was 
clearly an innocent victim of an assault he should be 
accorded the rights of a party and an investigative re- 
port should be submitted. 

(6) Hospitalization for psychiatric evaluation.—In 
many instances persons are admitted to hospitals for 
injuries of a minor nature, not requiring hospitalization 
in excess of 24 hours, and it is discovered that they are 
in need of psychiatric treatment. Hospitalization for 
mental observation does not require a line of duty con- 
duct determination; however, investigation and sub- 
mittal of a report is appropriate. 

f. Where injury does not result in hospitalization in 
excess of 24 hours, and where no disability is likely to 
result, no report is required. Minor injuries in which 
a person is treated as an out-patient or which allow 
the person to remain ambulatory and on duty are not 
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required to be reported. Appropriate entries in medical 
records is sufficient. 

g. Diseases.—Disease which is not attributable to 
vicious habits or intemperance need not be investigated. 
Diseases attributable to vicious habits, intemperance, or 
other misconduct should be investigated by a fact-find- 
ing body; they should not be submitted by means of 
the Injury Report. 

h. Whenever the convening or higher authority de- 
termines that the best interests of the Naval Service 
or the individual would be served by a more complete 
report.—Examples of situations where the convening 
authority might require a more detailed report are 
where there is an adverse reflection on the conduct or 
performance of personnel in the Naval Service, where 
disciplinary action by means of courts-martial or non- 
judicial punishment may result from the injury. 


CAVEAT 


The Injury Report is utilized as a basis for deter- 
mining conduct and line of duty status and is also 
employed in physical disability proceedings in determin- 
ing entitlement to benefits. The Injury Report should 
therefore be sufficiently complete in all respects in 
order that it may be used as a basis for necessary ad- 
ministrative action. 

The revised Injury Report form requires that it be 
submitted to the Judge Advocate General via the officer 
exercising general court-martial authority over the in- 
jured person. Such authority should carefully exam- 
ine the report and its contents to ensure that it is 
complete, and take timely action to return reports for 
additional information when necessary. Should it ap- 
pear from the circumstances reported that there is a 
possibility that a determination of misconduct or not in 
line of duty may result, the report should be returned 
with instructions for further investigation and designa- 
tion of interested parties. Review by the GCM authority 
has been provided in order that expeditious corrective 
action may be taken before the facts are forgotten and 
witnesses are dispersed. In addition, this accords the 
GCM authority a means of being informed of incidents 
which occur within units under his area of jurisdiction. 

The Injury Report form provides that it be signed by 
the commanding officer or one authorized to sign by his 
direction. Waerever possible this action should be 
taken personally by the commanding officer or in the 
alternative by the executive officer. Although the com- 
manding officer may delegate to a subordinate the au- 
thority to sign by direction, it is intended that in the 
case of an Injury Report, the officer so delegated occupy 
a position in the command by virtue whereof he can 
authoritatively act for the commanding officer in ap- 
proving the investigating officer’s opinion of conduct 
and line of duty. In some cases the commanding of- 
ficer’s action was signed by the investigating officer— 
such dual function is incompatible with, and not in- 
tended by, the regulations. 


CAPT MARTIN F. O’°CONNOR, USMC 
Office of the Judge Advocate General 
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INVESTIGATIVE TECHNIQUE 
THE HEARING ON THE RECORD 


By LT RONALD C. HOWARD, USNR* 


PART I: A Procedure for 
Investigations 


HE PROCEDURES AUTHORIZED in the 

Manual of the Judge Advocate General gov- 

erning Courts of Inquiry and Investigations 
contemplate prospective investigation into 
varied situations of varied difficulty. The five 
different procedures, i.e., Courts of Inquiry, 
Formal and Informal Boards of Investigation 
and Formal and Informal One Officer Investiga- 
tions provide flexibility to accommodate investi- 
gation into events from those of major magni- 
tude to those of minor consequence. 

The one-officer informal investigation com- 
prises the vast majority of investigations con- 
ducted and reported by either injury report 
form or by investigative report. This is by no 
means a situation novel to the Department of 
the Navy. There is widespread use of informal 
proceedings by other departments and agencies 
of the Government. 


*Lieutenant Ronald C. Howard, U.S. Naval Reserve, is presently as- 
signed as an attorney in the Investigations Division of the Office of 
the Judge Advocate General. He holds the degrees B.A. from St. 
Johns University (Collegeville, Minn.) and the LL.B. from the 
University of Minnesota, where he has pursued graduate studies in 
political science. A certified trial and defense counsel, Lieutenant 
Howard is a member of the Minnesota bar, the American Bar As- 
sociation and the Navy-Marine Corps Junior Bar Association. 

1, “The Attorney General’s Committee was not exaggerating when it 
said: ‘{E]ven where formal proceedings are fully available, in- 
formal procedures constitute the vast bulk of administrative 
adjudication and are truly the lifeblood of the administrative 
process.’ . 

Most administrative adjudications are made in the first instance 
without the safeguards of formal procedures. The great bulk 
of tax disputes are settled informally. The Selective Service 
Administration inducted millions into the armed services, often 
deciding close questions of law and fact, without formal pro- 
ceedings except on appeal. The local War Price and Rationing 
Boards made millions of informal decisions directly affecting 
essential interest. Claims agencies, like the Social Security 
Board, the Railroad Retirement Board, and the Veterans Ad- 
ministration, handle hundreds of thousands of cases annually, 
with resort to semiformal proceedings only exceptionally. 

Informal procedure is by no means the same as no procedure. 
The ICC’s Bureau of Informal Cases relies almost entirely on 
methods of correspondence for the performance of an essentially 
mediatory function; the Commission’s stodgy tradition un- 
fortunately limits the choice to full-dress hearings or cor- 
respondence, no matter how promising the methods of conference 


Chapter Vi—One-Officer Informal 
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This article is divided into two parts. Part 1 sets out a manner 
of proceeding to develop an informal investigation. it will be 
of primary interest to the non-lawyer engaged in the fact- 
finding role. Part il presents an examination of the elements 
of administrative law which provides the background for sup- 
porting the legality of investigations employing 
procedures. 


informal 


The one-officer type of investigation is de- 
signed to meet investigative requirements with 
the minimum commitment of officers. The in- 
formal procedure allows easy assembly of in- 
formation and at the same time protects the 
individuals (parties) involved. The informal 
one officer investigative technique includes the 
possibility of a hearing on the basis of written 
submissions and documents instead of a hearing 
involving the physical presence of witnesses as 
usually expected by those familiar only with the 
courtroom composition of a hearing. 

A hearing on the basis of written submissions 
and documents (i.e., a “hearing on the record’’) 
is an extremely useful method of conducting an 
investigation. To illustrate the manner of pro- 
ceeding in a hearing on the record, consider the 
following hypothetical situation. 

Seaman Z attached to U.S.S. READYSAIL 
departs on liberty with Seaman W. Ashore in 
Guantanamo Bay they meet an old shipmate 
they had known at Great Lakes and now at- 
tached to U.S.S. INSPIRE. Together the 
three comrades spend the evening amusing 
themselves at an enlisted men’s club. As the 
evening progresses, Seaman Z and Construc- 
tionman O, attached to a unit at Gitmo, get into 
an argument. They step outside to resolve 
their differences. The argument culminates in 
a fight during which Seaman Z is felled and is 
seriously injured. Seaman Z is taken to the 
hospital and is then evacuated to the U.S. Naval 
Hospital in Philadelphia. 

U.S.S. READYSAIL must meet operational 
requirements and is scheduled to depart prior to 


might appear. Some informal procedures are entirely ad hoc; 
others, like those of the Bureau of Internal Revenue in handling 
income-tax disputes, follow well-defined patterns. The National 
Railroad Adjustment Board has no evidence-taking procedure, 
deciding hard-fought cases solely on the basis of informal ‘sub- 
missions’ and ‘written oral arguments’ made up of seemingly 
primitive mixtures of factual assertions and arguments. An 
agency’s choice among available informal procedures usually has 
as much effect upon both fairness and efficiency as its choice 
among available procedures.” Davis, Administrative Law (1951), 
p. 178. 
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being able to conduct or participate in an in- 
vestigation. The commanding officer of 
READYSAIL refers the incident to the Com- 
mander of the U.S. Naval Base, Guantanamo 
Bay, following the recommended action in sec- 
tion 0207b, Manual of the Judge Advocate Gen- 
eral, requesting him to cause an investigation to 
be conducted. The advantage of having the 
Commander of the Naval Base convene the in- 
vestigation is that the incident occurred within 
the geographic area of his command and is a 
convenient focal point at which to coordinate 
the investigative effort. In addition, necessary 
witnesses and documents are more easily avail- 
able within his command. The Base Com- 
mander (or in other circumstances, a Comman- 
dant of a Naval District) with a view to local 
conditions could delegate a unit to be respon- 
sible for proper investigation of the incident. 

Lieutenant C is appointed to investigate Sea- 
man Z’s injuries and (after coordination with 
the commanding officer of Constructionman O) 
to make recommendations. The difficulty of in- 
vestigation is apparent. At least two persons 
qualify as parties under section 0302 of the 
Manual of the Judge Advocate General. One 
of the potential parties is unavailable and wit- 
nesses are located at different places. 

Lieutenant C decides, after he becomes aware 
of the difficulties, that a “hearing on the record” 
(informa] investigation) is the best method to 
employ. He collects all local documents, e.g., 
shore patrol reports and medical reports and 
takes statements from witnesses that are avail- 
able locally. He, at the same time, sends letters 
to the commanding officers of READYSAIL and 
INSPIRE stating the nature of the investiga- 
tion and requests that statements be taken from 
the named member of their command that wit- 
nessed the incident. 

He also sends a letter to the commanding 
officer, U.S. Naval Hospital, Philadelphia, stat- 
ing that an informal investigation is being con- 
ducted which concerns Seaman Z and which will 
in the future necessitate a hearing on the record 
at his command. The letter which Lieutenant 
C sends contains the following requests: (1) 
That Z be notified of his designation as a party 
to the proceedings; (2) that Z be informed of 
his rights as a party; (3) that Z be informed 
that a hearing will be held at a later date; (4) 
that Z be provided with counsel, if he desires; 
(5) inform Z that he may, at this time, identify 
witnesses from which he desires statements to 
be taken with regard to the incident; (6) after 
making clear to Z his rights as a witness, to take 
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a statement from him concerning the incident, 
i.e., call him as a witness. 

Even though Z is interested in the result of 
the investigation, he may be called as a witness. 
At this time, besides notifying Z of the proceed- 
ings, the investigating officer is primarily in- 
terested in Z as a witness who can and should be 
interviewed within the safeguards provided to 
protect him as a party. 

Lieutenant C then calls Constructionman O, 


states the nature of the investigation, designates | 


him a party, and makes him aware of his rights 
as a party (which includes a reminder of his 
privilege to remain silent, Article 31 of the Uni- 
form Code of Military Justice). Construction- 
man O decides that he would like to be repre- 
sented by counsel. After counsel is obtained, 
Lieutenant C again meets with Construction- 
man O and his counsel and at this time confronts 
them with the record; i.e., all statements, docu- 
ments and a proposed report (tentative findings, 
opinions and recommendations) based upon 
these 
warned pursuant to section 0305, Manual of the 
Judge Advocate General, and is told that he is 
still entitled to comment on the evidence in the 
record even though he personally might not de- 
sire to be a witness (though he may and should 
be interviewed as a witness). Construction- 
man O identifies a new source of information, a 
friend who was not interviewed, and also relates 
his own version of the incident. In addition, he 
attacks the accuracy of Seaman W’s statement. 

Lieutenant C obtains a statement from the 
new source, O’s friend, and after deciding in 
view of other testimony that there is substantial 
doubt that Seaman W was telling the truth, re- 
turns a copy of W’s statement to his command- 
ing officer requesting that W be interviewed con- 
cerning the implausability of his statement and 
that W affirm his statement (or submit a new 
one) while under oath.? Lieutenant C also sub- 
mits specific questions, including questions from 
O’s counsel to which he desires answers, from W. 

The record, with Lieutenant C’s final report 
(as varied from the preliminary report) is 
shown to O and his counsel for further comment. 
O has nothing further so Lieutenant C forwards 
the report to the convening authority noting that 
Seaman Z was unavailable within the command, 
that a misconduct determination is possible, and 
that Z is now attached to the Naval Hospital at 
Philadelphia. The convening authority as part 
of his action forwards the report via Z’s new 
commanding officer requesting that further pro- 
ceedings be conducted at his command; that is, 


documents. Constructionman O is | 











2. JAG Manual, sec. 0215. 
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that Z be designated a party and that a “hearing 
on the record” be held by an officer appointed 
by him. If Constructionman O’s commanding 
officer is a different person from the convening 
authority, the completed record should be for- 
warded via O’s commanding officer for his ac- 
tion, after Z’s hearing. If Z has introduced any 
new matter that affects O’s interest in the pro- 
ceedings, O should be allowed to examine the 
record and to comment. 

The officer, Lieutenant M, appointed by the 
commanding officer of the Naval Hospital to 
conduct the second “hearing on the record,” 
would follow the same procedures as that used 
by Lieutenant C during the course of his investi- 
gation. In his report, Lieutenant M need not 
reiterate findings of fact and opinions with 
which he agrees and need not express new ones 
except to the extent that they vary from those 
expressed by Lieutenant C. He should make 
additional findings, opinions, and recommenda- 
tions where indicated by the situation. The 
completed record is forwarded in the usual 
manner. 

Endless variations of differing complexity 
exist with regard to situations in which it would 
be advantageous to use the hearing on the record 
technique. Even so the basic elements, for any 
situation, are contained in the hypothetical sit- 
uation used as an example. Flexibility, i.e., 
appropriateness to the situation, being part of 
the virtue of a hearing on the record, it is im- 
possible to anticipate all the specific possible 
problems that might arise concerning who 
should convene the investigation, or routing of 
the record. 


PART Il: Commentary on the Legal Basis of Informal Investigative 
Procedure 


AN ANALYSIS OF the proceedings shows 
that the entire procedure falls into three well- 
established categories in Administrative Law. 
The three phases are: (1) The information 
gathering (or investigation) stage; (2) the 
hearing; and (3) administrative action. Each 
of these phases contributes materially to the 
legality (fairness) of the proceedings and will 
be briefly discussed. This discussion will be 
simplified without reference to all the problems 
raised or which could be raised in particular 
circumstances. It is assumed that the conven- 
ing authority would not select the informal pro- 
cedure to investigate an incident where informal 
investigation would be improper; for example, 
an investigation into charges and specifications 
necessary to satisfy Article 32 of the Uniform 
Code of Military Justice. 


THE INVESTIGATION STAGE 


The JAG JOURNAL for January 1960 contains 
an article by J. E. Corcoran, Jr., entitled “The 
Naval Supplement Investigation,” which is 
highly informative in regard to the process of 
investigation. Lieutenant Corcoran’s article 
examines a situation where the investigation 
stage and the hearing stage, as identified in the 
prior paragraph, are conducted simultaneously 
and culminate in a record which is then routed 
for review and action. In a “hearing on the 
record” these stages, to a great extent, are ac- 
complished separately. The record is pri- 
marily completed prior to the hearing (during 
the investigation stage) and the record, as it is 
augmented during the hearing, is routed at the 
conclusion of the hearing stage of the proceed- 
ings. A hearing is not required at the initial . 
stage or any particular point in the proceedings 
so-long as it is held prior to the final stage, i.e., 
prior to action on the basis of the record. In 
every informal investigation production of a 
complete and impartial record is the important 
result. The record is the basis upon which ac- 
tion is taken. It is important that all reason- 
ably available, necessary information be con- 
tained in the record. Findings or opinions 
based upon the investigating officer’s unrevealed 
personal knowledge or knowledge unsupported 
by information contained in the record cannot 
be considered by persons reviewing the record.‘ 
Information from undisclosed sources must be 
considered unreliable for purposes of determi- 
nation. Thisis not tosay that the investigating 
officer can never take “official notice” of a fact 
which was personally observed or known by 
him—if he notes that he is the source of this 
information.’ This is accomplished best by the 
investigating officer executing a statement of 
the matters noticed, and incorporating the state- 
ment as an enclosure to the report. 

The problem of taking “official notice” is com- 
mented on by Professor Davis, “To limit official 
notice to facts which are beyond the realm of dis- 
pute would virtually emasculate the administra- 
tive process . . . The problem is the intensely 
practical one of devising a procedure which will 
provide both informed decisions and fair hear- 
ings without undue inconvenience or expense.” ® 


3. Bowles v. Willingham, 321 U.S. 503 (1944); Opp Cotton Mills 
v. Administrator, 312 U.S. 126 (1941). 

4. See cases cited at p. 555 in “Annotation: Administrative Law- 
Evidence,” 18 ALR 2d 552 (1951). For a general discussion of 
admissibility, see: Merrill, Hearing and Believing: What Shall 
We Tell the Administrative Agencies? 45 Minn. L. Rev. 525 
(1961). 

5. ALI, Model Code of Evidence, Rule 302; Uniform Rules of 
Evidence, Rules 42-44. 

6. Davis, supra, note 1, at p. 478. 
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To illustrate this problem, consider the fol- 
lowing situation: 

Commander K is appointed to investigate the 
aircraft accident in which Ensign Y is involved. 
He finds as a fact in his report that Ensign Y 
was fatigued at the commencement of his flight. 
The foundation (evidentiary basis) for his find- 
ing is that he had personally observed Ensign 
Y just prior to launch. Commander K, who 
as the investigating officer must conduct a full, 
fair and impartial hearing, has appeared in his 
own proceedings as a witness to establish the 
fact that Ensign Y was fatigued. It may be 
understandably difficult for K to be impartial as 
to this finding. 

On the other hand, it is not necessary to es- 
tablish all facts by independent statements or 
other documents. For example, the investigat- 
ing officer might properly comment on the basis 
of his own observation that pilots in Ensign Y’s 
squadron fly F4H-1 aircraft and not call addi- 
tional witnesses to establish this fact. 

Although the rules of evidence are relaxed 
as to matters which may be officially noticed in 
administrative proceedings, it is apparent that 
possession of immediate knowledge as to the 
event to be investigated may hazard the investi- 
gating officer’s impartial judgment. The con- 
vening authority should not appoint a person 
with critical knowledge to conduct an investiga- 
tion in which it will be essential that he appear 
as a witness to a disputable fact. 

Other evidentiary problems, i.e., what is ad- 
missible before an informal one officer investi- 
gation employing the hearing on the record 
technique is the same as for any investigative 
body employing informal procedure. The 
types of information which are admissible be- 
fore an administrative fact-finding body, the 
manner in which it should be recorded, and 
guides as to what information should be in- 
cluded in the record are contained in the Manual 
of the Judge Advocate General and Lieutenant 
Corcoran’s article to which reference has been 
previously made. In addition, the investi- 
gating officer should remember that if his find- 
ings are based in part upon his disbelief of cer- 
tain witnesses, he should explain in his report 
which he believes to be unreliable and which 
reliable, giving reasons. 


THE HEARINGS 


The hearing phase of the proceedings is for 
the protection of individuals who have an in- 
terest in the result of the investigation. Indi- 
viduals primarily are protected in administra- 
tive proceedings by an opportunity to appear as 
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parties. Professor Davis comments, “Fair 
hearing requires ... that parties have oppor- 
tunity to meet in appropriate fashion all ma- 
terials that influence decision.”* What is 
“appropriate” depends upon the subject matter, 
the evidence, the assertions of individuals and 
similar factors. 

The first major requirement for fair pro- 
cedure is notice. Notice is accomplished in the 
proceedings regulated by the Manual of the 
Judge Advocate General, Chapters II through 
XI, by designation of parties pursuant to Sec- 
tion 0302. Section 0304 of the JAG Manual re- 
lates to the rights of parties. When these pro- 
visions are complied with, they insure that the 
requirements for a fair hearing are satisfied. 
Even though the Manual of the Judge Advocate 
General may, for investigation into a particular 
matter, provide more than the minimum stand- 
ard for a fair hearing, an Agency may never 
depart from its own regulations concerning the 
conduct of investigations (including the hearing 
phase) , and must comply with them.*® 

The problems of a “hearing on the record” 
are generally the same as for all informal in- 
vestigations with, of course, a few problems pe- 
culiar to it. Although the Administrative Pro- 
cedure Act (APA), 5 USC 1001-1011, is not 
applicable to the conduct of JAG Manual in- 
vestigations,® it is indicative of the necessary 
quality of a fair hearing convened under De- 
partment of the Navy Regulations. 

The APA Section 7c (codified as 10 USC 
1006) provides, “Every party shall have the 
right to present his case or defense by oral or 
documentary evidence, to submit rebuttal evi- 
dence and to conduct such cross-examination as 
may be required for full and true disclosure of 
the facts.” 

It will be noted that all the rights listed in 
Section 7c of the APA are rights granted to 
parties under Section 0304 Manual of the Judge 
Advocate General. 

The right to cross-examination in administra- 
tive proceedings is a limited one. A statement 
in the Attorney General’s Manual on the Ad- 
ministrative Procedure Act (1947), quoted in 
part, indicates the extent to which cross-exam- 
ination is necessary. 

7. Davis, Id. at p. 497. Emphasis supplied. See also: Oberst, 
Parties to Administrative proceedings 40 Mich. L. Rev. 1201 
(1939); Davis, The requirement of Opportunity to be Heard in 
the Administrative Process 51 Yale L.J. 1093 (1942). 

8. Service v. Dulles, 354 U.S. 368 (1957); Harmon v. Brucker, 355 
U.S. 579 (1958); Vitarelli v. Seaton, 359 U.S. 535(1959). 

9. Att. Gen. Man. on APA (1949) p. 45; Ginnane, ‘Rule Making,’ 
‘Adjudication,’ and ‘Exemption’ under the Administrative Pro- 
cedure Act 95 U. Pa. L. Rev. 621 (1947). 


10. Pp. 77-78. See also: Communist Party of the USA v. Sub. Act. 
Cont. Bd. 367 U.S. 1 (1961). 
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“Of course, the agency may, if it desires, re- 
ceive such written evidence as it determines 
would tend to be reliable and probative and the 
admission of which would not prejudicially de- 
prive other parties or the agency of opportunity 
for cross-examination. .. . 

“The provisions for ‘such cross-examination 
as may be required for full and true disclosure 
of the facts’ does not, according to the House 
Committee Report, ‘confer a right of so called 
unlimited cross-examination.’ Presiding offi- 
cers will have to make the necessary initial de- 
termination whether the cross-examination 

. . is required for the full disclosure stated in 
the provision. . . . The test is—as the section 
states—whether it is required ‘for full and true 
disclosure of the facts. .. .? H.R. Rep., p. 37 
(Sen. Doce. 271).” 

As pointed out, the basic requirement of due 
process (a fair hearing) is that the party be 
given an opportunity to present favorable infor- 
mation and to show that the materials that in- 
fluence decision are unreliable and unsubstan- 
tial." The extent to which cross-examination 
is necessary to accomplish this is a case by case 
consideration. Full disclosure might be better 
accomplished by statements from sources of in- 
formation revealed by the party, or from ex- 
planation by the party, or by further examina- 
tion of witnesses whose statements are in the 


/ record. The decision as to what opportunities 


are and shall be made available to the party to 
meet information in the record is initially a mat- 
ter for the investigating officer to decide. 

The procedural right to cross-examination 
was satisfied in our hypothetical situation by 
returning a statement requesting that the wit- 
ness be questioned further while under oath. 
The party could have submitted specific ques- 
tions he wished to be answered. This proce- 
dural method is adequate to satisfy the require- 
ment of a fair hearing under the pertinent regu- 
lations. The right to cross-examine does not 


) necessarily include the right to confront a wit- 


ness. The particular right of confrontation is 
a right specifically granted by the Sixth Amend- 
ment of the Constitution to defendents in crimi- 
nal trials. The Federal courts, in recent cases, 
have indicated they might extend the right of 
confrontation into administrative and regula- 
tory procedures in certain limited circumstances 
where Constitutionally guaranteed rights (lib- 
erty or property) are affected and the denial of 


1l. See also: Forkosch, A Treatise on Administrative Law (1956), 
p. 372; Gellhorn, Federal Administrative Proceédings (1941), 
pp. 75-115; Pike and Fischer, Ad. Law Dig., Sec. 7c 15. 





confrontation is prejudicial..* For example, in 
the “Loyalty-security” area which is replete 
with dangers reminiscent of lettre de cachet the 
use of secret evidence (confidential and undis- 
closed sources) can be justified but its use may 
be abused. The government cannot deal with 
its citizens in a cavalier manner reducing their 
ability to defend to an imaginary endeavor. 
Affecting rights in such a manner is an act ar- 
bitrary in its result. 

The quality of procedural safeguards (fair- 
ness) is, in the first instance, relative to the 
prospective result of the adjudication (fact- 
finding) or investigation process.“ The “right- 
privilege” distinction is used by the courts as a 
standard to decide whether a hearing is neces- 
sary ; that is, whether certain types of procedure 
are necessary.’* Discussion of the distinction 
of right (a legally protected interest) and priv- 
ilege can be avoided as Section 0302 of the Man- 
ual of the Judge Advocate General provides pro- 
tection without regard to whether the conse- 
quence of the investigation is to affect a right or 
a privilege. As previously pointed out, an 
agency cannot depart from its own regulations. 

The question, then, is whether confrontation 
is essential to fair proceedings when a hearing is 
required. The Supreme Court has held that 
confrontation is only required in a criminal 
prosecution » and has (while holding that the 
Fifth Amendment is applicable to administra- 
tive proceedings when the results may deprive 
citizens of constitutionally protected inter- 
ests) © pointedly withheld decision as _ to 
whether a constitutional issue exists as to con- 
frontation in administrative proceedings.” 
The cases which, of course, were decided with a 
view to a litigated situation indicate that there 
are degrees in procedural essentials which will 
result in a fair hearing."® 


12. Greene v. McElroy, 360 U.S. 474 (1959): Bland v. Connally, No. 
15, 977, decided June 15, 1961, —— F. 2d — (D.C. Cir. 1961), 
petition for rehearing denied on July 25, 1961. Davis v. Stahr, 
No. 15,992, decided June 15, 1961, -— F. 2d —— (D.C. Cir. 1961) ; 
As to criminal prosecution for violation of an administrative 
order, see: Schwartz, “Administrative Law and the Sixth Amend- 
ment,” 40 ABAJ 107 (1954); and, Fraenkel, Can the Adminis- 
trative Process Evade the Sixth Amendment, 1 Syracuse L. Rev. 
173 (1949). 

13. Hannah v. Larche, 363 U.S. 420 (1960). Davis, Requirement 
of a Trial type Hearing 70 Harv. L. Rev. 193 (1956). 

14. Davis, supra, note 13. 

15. Hannah vy. Larche, 363 U.S. 420 (1960); U.S. v. Regan, 232 U.S. 
37 (1914); U.S. v. Zucker, 161 U.S. 475 (1896). 

16. For example, see: Slochower v. Board of Higher Education, 350 
U.S. 551 (1956). 

17. Green v. McElroy, 360 U.S. 474 (1959) ; Peters v. Hobby, 349 U.S. 
331 (1955). 

18. Hannah vy. Larche, 363 U.S. 420 (1960); Gonzales v. U.S., 348 
U.S. 407 (1955); Simmon vy. U.S., 348 U.S. 397 (1955); U.S. v. 
Nugent, 346 U.S. 1 (1953); Yakus v. U.S., 321 U.S. 414 (1944); 
Londoner v. Denver, 210 U.S. 373 (1908); Boudin, Constitutional 
Right to Travel, 56 Col. L. Rev. 47 (1956. 


MARCH-APRIL 1962 











A distinction must be drawn between con- 
frontation and the right to be informed concern- 
ing sources of information and the right to pro- 
duce evidence from those sources which will be 
considered in arriving at a decision. It is the 
latter right (notice as to the identity of sources 
of information and the opportunity to educe and 
submit information from those sources) that is 
of particular significance in most administra- 
tive processes. Historically and constitution- 
ally, confrontation is identified with formal] 
criminal proceedings. Even in criminal pro- 
ceedings there are many exceptions to the rule 
forbidding the use of hearsay evidence. These 
exceptions allow the use of hearsay evidence, 
and whenever hearsay evidence is used, the right 
to confront witnesses or to formally examine 
and cross-examine is excluded. 

To deny an individual confrontation is to deny 
him the opportunity to have “eyeball” contact 
with a witness who gives information and to 
deny him the opportunity of having the fact- 
finders observe the demeanor and characteristics 
of the witness who furnishes the evidence. The 
opportunity to observe a witness is for the pur- 
pose of providing a basis in part upon which to 
determine whether the witness will be believed 
and, if he is believed, what weight will be given 
to his testimony. In many types of adjudica- 
tive processes and in many (if not most) types 
of administrative processes, the person who 
makes the official decision never personally sees 
and hears a witness or the parties. This relates 
to administrative action and will be discussed in 
the next section. 

In the absence of an overriding public in- 
terest *® which must be protected, a hearing 
which does not confront a party with evidence; 
identities of witnesses; the findings on the basis 
of which action is taken; and does not give an 
opportunity for cross-examination (in the sense 
of the opportunity to produce evidence) can be 
defective. In such a situation, a party cannot 
enter evidence to fashion the findings, he cannot 
counter the evidence or show the unreliability 
of the sources of information being used. In 
short, the party has not been able to meet the 
materials that influence decision as he does not 
know what materials have influenced the 
decision. 

On the other hand, procedures which can pro- 
vide a reasonably accurate representation of 
occurrences and which, as applied, gives a party 
an honest opportunity to protect his interest 
meets the requirement of a fair hearing. The 





19. For example, protection of military secrets or necessary con- 
fidential informants. 
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“hearing on the record” allows a party an op- 
portunity to know the materials and the source 
of the materials upon which action will be taken. , 
In addition, such procedure allows a party to 

knowingly introduce informacion which will | 
shape the final findings of fact and to show the | 
unreliability of information in the record. A 
party may also influence the result by argument. © 


The one-officer informal investigation utiliz- © 
ing the “hearing on the record” (in comparison ~ 


to other informal procedures) deprives a party 

of only the benefit of personally observing a 

witness’s demeanor.” Nevertheless, where a — 
witness gives evidence which is his personal © 
description of specific wrongful conduct on the — 
part of a party which the witness observed with 
respect to that party and this evidence is crucial 
to the decision, reasonable efforts to arrange 
actual confrontation (meeting of the investi- 
gating officer, party and the witness) should be 
made unless the party adversely affected waives 


papi is 











this right to otherwise clearly indicates that he 
does not desire to contest the information fur- 
nished by that witness. 


ADMINISTRATIVE ACTION 73 
The function of the investigating officer is 


to provide a record upon which authorities in 
the Department of the Navy can take action.” © 
A quotation lifted from Forkosch, A Treatise 


on Administrative Law,”* will serve to illustrate 


the separation of the function of deciding from | | 


the function of conducting a hearing. 

“Notice that we consistently say that the agen- 
cy’s delegatee hears and reports, not determines © 
(as we said courts permit referees to do at 
times), and the reason is that the agency itself 
is a delegatee whose function it is to determine; | 
. . . Since the trial examiner has no power 


to determine, he can only recommend that his © 


inferences [findings of fact] and conclusions 
[of law] be adopted.” 


An agency, of course, has no cognitive ability 


even by legislative fiat and must operate through | 


(Continued on p. 52) 

20. Forkosch, supra, note 11 at p. 371. See also: ALI, Model Rules 

of Evidence, Rule 503b; Uniform Rules of Evidence, Rule 63. 

21, Professor Davis has named the decision of a person within an 
Agency who has the power to act as the Agency (as a judge is — 

the court acting) the “institutional decision.” A discussion of the 





decision phase of the adjudication procedure can be found at 4 
Davis 2 Ad. Law Treatise (1958), 36-129; Davis, Ad. Law |~ 
1951), pp. 330-364. Other text writers refer to these determina- i 
tions as the “agency decision,” Lavery, Fed. Ad. Law (1952), p. | | 
108; or “Administrative decision,” Parker, Ad. Law (1952), Dp. |) 


202. 


The question of whether the person who hears must decide in 
quasi-judicial proceedings, and other problems related to the 


decision phase are discussed in the citations above. 


22. JAG Manual, sec. 0210; see also: JAG Manual, secs. 0102d(2), | 


0201d, 0202c, and 0701. 
23. Supra, note 11 at 303. 


ihe ube. ~ 


lead 
ber: 
the 

mot 
mo} 
tics 


and 
or | 
cess 
inv 
mu 


in op- 
ource 
caken. 
rty to 
1 will 
w the 
d. A 
ment. 
utiliz- 


arison | 


party 
ring a 
ere a 
rsonal 


on the © 
d with | 


rucial 
‘range 
ivesti- 
uld be 
waives 
hat he 
n fur- 


icer is © 


ties in |. 


stion.2? 
reatise 
ustrate 


yr from 


eagen- | 
rmines © 


do at 
y itself 
rmine; 
power 


hat his _ swered other than by adequate reports of the 


MOTOR VEHICLE ACCIDENTS 
and 
PASSENGER MISCONDUCT 


By LTJG LEO J. COUGHLIN, JR., USNR* 


: M ‘recut VEHICLE ACCIDENTS are the 


result of causes ranging from stupidity 

to misadventure. They represent the 
leading source of peacetime casualties to mem- 
bers of the Navy and Marine Corps. During 
the year 1960, 506 marines and sailors died in 
motor vehicle accidents, and well over 5,000 
more suffered nonfatal injuries. These statis- 


|. tics mean appalling human and economic losses. 


Each one of these accidents in which naval 
and Marine Corps personnel die, are maimed 
or become unable to perform their duty in ex- 
cess of 24 hours is the morbid consideration of 
investigative effort, and a fact-finding body 
must investigate and report the incident. 
These investigations seem incidental relative to 
the preservation (by prevention of accidents) of 
human life, but they are a necessary part of the 
administrative process. 

The Judge Advocate General and other ele- 
ments in the Navy receive a multitude of in- 
quiries from wives, mothers, fathers, and other 
next of kin, who quite naturally consider the 
life of their son or husband a precious com- 


| modity, and who cannot be satisfactorally an- 


lusions © 


ability 
hrough 


odel Rules 
, Rule 63. 
within an 
a judge is 


incidents. By congressional directive, a per- 


' son in the military service who loses time (is 


3 


) 


| 


sion of the — 
> found at © 
Ad. Law | 
determina- | 


(1952), p. 
(1952), D. 


t decide in 
ted to the 


- 0102d(2), 


physically unable to perform duty) as the result 


ow of an act which is not in the line of duty (mis- 
on p. 52) | 


conduct, etc.) is ordinarily required to make up 
that time to fulfill his enlistment contract.? In 
addition, the government will not be a person’s 
insurer (pay disability benefits)* if the person 





*Lieutenant (junior grade) Leo J. Coughlin, Jr., U.S. Naval Reserve, 
is currently serving as an attorney in the Investigations Division of 
the Office of the Judge Advocate General. He received the B.S. 
degree from Canisius College and the LL.B. degree from the Ford- 
ham Law School. He is a member of the New York Bar, the 
American Bar Association and Secretary of the Navy-Marine Corps 
Junior Bar Association. Lieutenant Coughlin is a certified trial and 
defense counsel. 
1. Motor Vehicle Accidents, Navy and Marine Corps, 1960 (article 
in NavMed P-5028 of August 1961, satistics of Navy Medicine). 
2. 10 USC 972. 
3. 10 USC 1207. 


does not care that the consequence of his act will 
be injury to himself. A person who unneces- 
sarily disregards the prospect of imminent 
injury cannot shift the financial consequences of 
his injury to the citizenry. 

In order that a just determination may be 
reached on the question of responsibility for a 
person’s injury, the report of the investigative 
body must provide the necessary information 
for complete understanding of the facts sur- 
rounding the incident. This is no less true 
when a passenger in a vehicle is injured, though 
reports submitted many times do not include 
information material to the passenger’s injuries 
and require the costly and time consuming pro- 
cedure of returning records for further investi- 
gation. The purpose of this article is to clear 
up the apparent misconceptions in the area of 
passenger misconduct, providing guidelines for 
fact-finding bodies in their search for essential 
information and more complete reports. 

A passenger, because he is not operating the 
motor vehicle, does not abdicate his responsi- 
bility for his own safety. However, to breach 
his duty of responsibility, his act must consti- 
tute some form of negligence or his injuries 
must be intentionally incurred. 

The relationship between negligence and per- 
sonal injury is far reaching. It touches both 
civil and criminal law and is complicated by 
multiple forums (seats of judgment) and vary- 
ing of the relationship both by statute and by 
court decisions. The words “reckless disre- 
gard” can be found in criminal indictments for 
differing degrees of murder or manslaughter 
and in complaints lying in personal tort asking 
relief by monetary judgments. Our focus will 
be on three concepts in the civil law which seem 
similar in application to the administrative de- 
termination of misconduct with regard to pas- 
sengers. These three concepts are imputed 
negligence, assumption of risk, and contribu- 
tory negligence. In the type of case where 
these concepts find application, the passenger 


MARCH-APRIL 1962 





is suing to recover for his injuries from a per- 
son who is assumed to be at fault. The ques- 
tion is, then, whether the passenger’s relation- 
ship or his personal fault during the incident 
prevents his recovery of monetary compensa- 
tion for his injuries. 


IMPUTED NEGLIGENCE 


Under circumstances in which the doctrine 
of imputed negligence is applied, a person is 
held responsible for the negligence of another 
although he is not guilty of any personal negli- 
gence. The basis of responsibility is not per- 
sonal fault but control over the person who was 
at fault. In civil law, a passenger may be 
charged with the negligence of his driver, 
thereby preventing the passenger’s recovery 
for injuries received in the incident. The courts 
have exercised this doctrine where the driver 
and passenger joined to pursue a common pur- 
pose and where each was entitled to a voice in 
the control and direction of the vehicle.* Im- 
puted negligence has also been applied where 
a particular legal relationship (for example, 
principal and agent, or master and servant) 
existed between the driver and the passenger.® 
The general rule of law is that the negligence of 
the driver is not imputed to the passenger where 
the passenger has no control or authority over 
the driver or the operation of the vehicle.® 

The doctrine of imputed negligence is inap- 
plicable to the administrative determination of 
conduct status. In determination of conduct 
status, personal fault of the injured party is the 
deciding factor. However, the theory underly- 
ing a passenger’s responsibility for his injuries 
where he possesses the control or authority over 
the operation of a vehicle is relevant to conduct 
status. 

Failure to exercise proper control when the 
power of actual control resides in the passenger 
must be taken into account when determining 
the passenger’s conduct. His failure to prevent 
the driver from acting in a grossly reckless 
manner may in itself be considered a grossly 
reckless act on the part of the passenger. 


ASSUMPTION OF RISK AND CONTRIBUTORY NEGLIGENCE 


The doctrines of assumption of risk and con- 
tributory negligence, though not synonymous, 
have been applied to nearly identical fact situ- 
ations as a defense in a passenger’s law suit 
against the driver to recover for his injuries. 


4. 5 AM. JUR. Automobiles § 500, § 501 (1941). 
5. Note, 90 ALR 630 (1934). 
6. Berry on Automobiles § 5.141 (7 ed. 1935). 
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The distinction between assumption of risk and 4 
contributory negligence varies from being clear |) 
and vital on one extreme to vague and insignif- | 
icant at the other. However, it is not necessary | 
for us to enter into the theoretical argument 
concerning these doctrines. It is sufficient, for 7 
our purpose, to describe assumption of risk as 
engaging in a course of action with knowledge 
of and consent to the dangers involved. The | 
assumption of risk involved in an act can op- | 
erate as an abandonment of the right to com- | 
plain if an accident occurs. é 
Contributory negligence implies the doing of | 
an imprudent act by the injured party, or the | 
injured person’s dereliction by failing to take | 
proper precaution for his personal safety, and | 
that the imprudent act or omission contributes | 
to cause his injury. Contributory negligence | 
does not vary in theoretical content from ordi- | 
nary concepts of negligence; the term is for | 
identification in usage. H 
The doctrines of contributory negligence and | 
assumption of risk have been successfully raised 
in differing jurisdictions by a driver in a law 
suit against him instituted by a passenger who 
had prior knowledge of the driver’s physical | 
impairment (for example, intoxication) that | 
caused the accident. This has also been the 
case where the passenger was aware of the | 
driver’s fatigue which caused him to fall asleep 
at the wheel of his automobile.’ The courts 
reason in such cases that a passenger by volun- | 
tarily continuing to ride with knowledge and 
appreciation of the hazard or danger is acting 
wholly inconsistent with his duty to secure his | 
own safety. He is under a duty to exercise rea- | 
sonable care to avoid injury to himself; to fail 
in this duty, or to assume the risks involved | 
renders him as responsible for his own injuries | 
as the driver, and his personal fault bars his 
action against the negligent driver. The negli- | 
gence of another furnishes no excuse or relief | 
to him from the consequences of his own action. 
A passenger may to some extent, though not | 
absolutely, rely that the driver will exercise | 
reasonable care to avoid danger. Even so, it 
is well established that a passenger’s conduct | 
by commencing to ride or continuing to ride 
in a vehicle when he must have known that the 
driver was impaired is an act of independent | 
negligence on his part.® 4 
The Manual of the Judge Advocate General 
outlines the general principles to be applied to 
all incidents requiring conduct and line of duty — 
determinations. 














7. Note, 28 ALR 2d 12 (1953). 
8. Huddy on Automobiles 908, 909 (6 ed. 1922). 
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MISCONDUCT DEFINED 


A misconduct opinion is in order if the in- 
jury was either intentionally incurred or was 
the proximate result of gross negligence; i.e., 
an act which demonstrates a reckless disregard 
of the consequences.® Thus, if an individual 
has been injured as a result of simple negligence 
on his part, the correct opinion is that his in- 
jury was not the result of his own misconduct. 
It is readily apparent that this involves both a 
difference in degree and also kind of negligence 
and is vital in ascertaining conduct status of 
injured personnel. Simple negligence is de- 
fined as “the omission to do something which 
a reasonable man, guided by those ordinary con- 
siderations which ordinarily regulate human af- 
fairs, would do, or the doing of something which 


-ordi- § 2 reasonable and prudent man would not do.” ?° 


Gross negligence has been defined as substanti- 
ally higher in magnitude than simple inadvert- 
ence, but falls short of intentional wrong”’.™ 
These definitions are inadequate as a working 
rule to characterize what acts constitute mis- 
conduct. However, the requirement of “such 
gross negligence as to demonstrate a reckless 
disregard of the consequences” is illuminating 
in this regard. 

Recklessness is a determination reached by 
evaluation of all facts in context and not by iso- 
lating and evaluating individual factors out of 
context.12 Criminal responsibility is predicated 
primarily upon conduct which is reckless 
towards others. In misconduct, the question of 
recklessness relates to the disregard of the in- 
dividual for the safety of himself. Reckless 
conduct entails doing (or failing to do) an act 
under circumstances in which a reasonable 
man would realize that the act creates an un- 
reasonable risk of harm to himself and that the 
risk involves a high degree of probability of 
substantial bodily harm."* Thus, if the result- 
ing generic type of injury is such that it could 
have been reasonably foreseen from the course 
of conduct (to use the magic words), and does 
in fact ensue, it is said to be the proximate re- 
sult of such conduct.** 

Clarification of these principles as they relate 
to passenger misconduct can best be accom- 
plished by reviewing a few of the cases in 
which injuries to a passenger have been held to 





9. JAG Manual sec. 0808a. 
10. Black’s Law Dictionary, 1184 (4 ed. 1951). 
11. Supra at 1185. 


12. MCM 1951, par. 190. 


13. Restatement, TORTS § 502, comment a (1934). 
14. JAG Manual sec. 0808a. 


have resulted from his own misconduct. The 
fact situation which produces the majority of 
passenger misconduct determinations is one in 
which the passenger is riding with a driver who 
is manifestly unfit to operate the vehicle. 


Case 1: Driver Intoxication 


An enlisted man, X, was ordered to have his 
civilian friend, Y, leave the base after both were 
found to be intoxicated but X was denied per- 
mission to depart. X was warned not to ride, 
or permit his friend to drive the latter’s motor 
scooter because of Y’s obvious alcoholic impair- 
ment and the consequent likelihood of an acci- 
dent. Disregarding these warnings, X chose to 
ride as a passenger aboard the motor scooter 
driven by Y who, he knew, was intoxicated. 
Within 3 minutes after they left the base riding 
the motor scooter, they were involved in a col- 
lision when the driver (Y) attempted to pass 
another vehicle on the right and that vehicle 
madearightturn. Notwithstanding X’s status 
as a passenger at the time, his injuries were 
held to have been incurred as a result of his 
own misconduct.*® 

The passenger’s wrongful conduct consisted 
of voluntarily exposing himself to the unreason- 
able risk of substantial injury.** Riding in a 
vehicle driven by a grossly impaired driver con- 
stitutes exposing oneself to substantial danger, 
an act of personal fault,?” and under the circum- 
stances is an act of recklessness.’* It is reck- 
less to perform an act involving unnecessary 
(unpermissible) risk which includes a high de- 
gree of probability that substantial harm will 
result. 

Proper operation of a motor vehicle depends 
upon attentive and dexterious manipulation 
and proper judgment by a driver in order to 
minimize the dangers to safety inherent in ve- 
hicular travel. There is no doubt that opera- 
tion of a motor vehicle by a driver who is mani- 
festly unfit by reason of intoxication is likely to 
end in an accident resulting in substantial in- 
jury or death. The exceptional dangerousness 
of riding with an impaired driver is the basis 
upon which recklessness is predicated. 

The fact that the passenger was under the 
influence of alcoholic intoxicants himself does 
not absolve him of his reckless conduct. 

An example of application of this principle 
can be found in Davis v. Brooks Transportation 
Co., Inc., 186 F. Supp. 366 (D.C. Del. 1960), 


15. OP JAGN 1960/408 1 Nov 1960, 10 DigOps, LOD sec. 41.3. 

16. See: Weber v. Eaton, 160 F. 2d 577, 579-580 (D.C. Cir. 1947). 
17. Restatement, supra note 13, § 466. 

18. Restatement, supra note 13, § 502. 
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where the court quoted from a case decided in 
another jurisdiction, viz: 


It is plain common sense that one who has voluntarily 
become intoxicated as to be bereft of his faculties ought 
not to be held exempt from . .. assumption of risk 
when he voluntarily enters and remains in an 
automobile driven by a drunken driver. One who has 
become so bereft ought to be held to the same degree 
of responsibility for protecting himself that he would 
be subject to if he were not intoxicated. . . . The dece- 
dent [passenger], if he was so drunk that he did not 
appreciate the hazard incident to riding in an automo- 
bile driven by a drunken driver, was guilty of the same 
kind and degree of recklessness for his own safety as 
was the recklessness of the . . . [driver] for the safety 
of others. Reckless conduct of the guest should have 
the same effect as to himself, that reckless conduct of 
the host has to others. [Emphasis supplied.] 


That an individual may engage in reckless 
conduct while under the influence of alcohol is 
well recognized in military criminal law. It is 
pointed out in the discussion of Article 3 
(Drunken or Reckless Driving), Manual for 
Courts-Martial, United States, 1951, that the 
same course of conduct may constitute both 
drunken and reckless driving. Furthermore, 
evidence of drunkenness might be admissible as 
establishing one aspect of recklessness and, 
similarly, relevant evidence of recklessness 
might have probative value as corroborating 
other proof of drunkenness.*® Drunkenness 
may be considered as affecting mental capacity 
to entertain a specific intent when such is a 
necessary element of the offense. However, 
even here the Court of Military Appeals has 
held that a showing of voluntary intoxication 
alone is not a defense, for its degree must be 
such that the mental faculties of an accused 
have been so impaired that he cannot form the 
particular intent.”° 

It is not necessary that the circumstances sur- 
rounding the injury event be anticipated in de- 
tail. The natural and probable result of riding 
with an impaired driver is injury in an accident 
caused by his improper operation of the vehicle. 
Here the driver, beclouded by the effects of al- 
coholic consumption, took an unreasonable risk 
when he passed another vehicle on the wrong 
side while approaching an intersection, and 
without giving warning, during the darkness 
of night. An accident resulting from such im- 
proper operation of the vehicle is not an inter- 
vening cause breaking the sequence of events. 
It is, rather, the foreseeable consequence of the 
course of conduct. If, however, the passenger 





19. MCM. par. 191. 
20. U.S. v. Wright, 6 USCMA 186, 19 CMR 312. 
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was injured when the vehicle was hit from be- 
hind while properly stopping for a red light, 
there would be no relation between the pas- 
senger’s reckless conduct of riding with a mani- 
festly impaired driver and the injuries he re- 
ceived. The cause of his injuries would be a 
new unforeseeable cause, i.e., the independent 
negligence of a second driver, and the expect- 
ed result of the passenger’s (and his driver’s) 
negligence did not materialize. 


Case 2: Driver Fatigue 


X was driving his vehicle with Y and Z riding 
as his passengers. X had consumed a few 
beers, fell asleep while driving, and narrowly 
escaped having an accident when he was awak- 
ened by Y. In spite of this, X continued to 
drive. While traveling at approximately 60 
miles per hour, he again fell asleep and the ve- 
hicle left the road on acurve. The injuries to 
X, Y, and Z were determined to have been in- 
curred as a result of their own misconduct.” 

While the act of falling asleep, in itself, does 
not constitute recklessness, the act of continu- 
ing to drive in defiance of premonitory symp- 
toms (or other manifestations of the likelihood 
of falling asleep) does. The consumption of a 
significant amount of alcoholic beverages, 
coupled with high speed, also evidence the 
driver’s disregard for the consequences. The 
passenger’s recklessness consisted in their fail- 
ure to take reasonable corrective action despite 
the manifest fatigue of the driver. The dan- 
gerous event of X falling asleep at the wheel 
the first time would clearly demonstrate to a 
reasonable man that the driver was impaired 
and not in a condition to continue to drive. 
They took no corrective action to insure that X 
drove slower, to replace him as driver or to 
leave the vehicle. 


was caused by that particular driver impair- 
ment. This is recklessness. 


Case 3: Joint Venture, Speed and Alcohol 


Several servicemen were engaged in a trip 
during a 72-hour liberty period. They departed 
from San Francisco, California, with the in- 
tention of going to Medford, Oregon. Stopping 
along the way, they purchased beer and whisky 


which they drank while the automobile was in | 


motion. As the journey proceeded, they al- 
ternated driving. X, the third driver, assumed 
the wheel after drinking a substantial amount 
of the whisky purchased. He drove at speeds 


21. JAG:33.1:bme Bnd #228-61 of 17 Feb 1961 (unpublished). 

















; rangi 
' the he 
» anoth 
' the si 
» creas 


per h 
curve 


| bank 
| have 
own | 





They exposed themselves to | 
the risk of substantial injury by riding with a | ness 


manifestly impaired driver and the accident © 


Bison 








» sible 


pare! 


' that | 


in a 


/ mani 
» each 


to er 


' chasi 


ing 4 
an u 


| drive 
> and « 


each 
sonal 
and | 
his 0 
tion | 
sibili 
each 
divic 


) tial | 
| gero 
| drivi 
> mate 


was 
IN 


) abov 
| If th 
| driv: 


prio: 


cove 


> they 


port 
tion 
of si 


> jecti 


ing 

him: 
that 
cont 
vehi 
self 
Ap 
an - 
exp 
2. J, 





n be- 
light, 
pas- 
nani- 
e re- 
be a 
ident 
‘pect- 
rer’s) 


iding 
. few 
rowly 


wwak- f 


ed to 
ly 60 
1e ve- 


ies to | 


Pn in- 
luct.24 
, does 
ntinu- 


symp- | 


lihood 
nof a 
rages, 
e the 

The 
r fail- 
espite 
> dan- 
wheel 
2 to a 
paired 
drive. 
hat X 
or to 
ves to 
with a 
cident 
npair- 


Yh 


a trip 
parted 
he in- 
pping 
whisky 
was in 
ey al- 
sumed 
mount 


speeds 


q ranging from 60 to 80 miles per hour during 


the hours of darkness, and ran into the rear of 


_ another vehicle proceeding at a lesser speed in 


the same direction. Without stopping, X in- 


creased his speed to between 80 and 90 miles 


per hour. He lost control of the vehicle on a 


' curve, left the road, and crashed over an em- 


» bankment. 


All injured parties were held to 


. have suffered their injuries as a result of their 
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own misconduct.” Every individual is respon- 


sible for his own safety and accepts the ap- 


parent risk which is inherent in the ventures 
These individuals were involved 


manifestation of predictable danger and risk to 
each participant. They mutually contributed 
to create a dangerous situation, by jointly pur- 
chasing and consuming intoxicants while driv- 


| ing and by converting a period of travel into 


an underway party. The use of consecutive 
drivers despite the impaired physical condition 
and dangerous manner of vehicle operation by 
each new driver displayed a surrender of per- 
sonal safety to group conduct. By adopting 
and assuming the course of group conduct as 


| his own, an individual can not assert his isola- 


tion from group fault to avoid personal respon- 
sibility. The group conduct and, accordingly, 
each individual’s conduct, in permitting an in- 
dividual to drive who had consumed a substan- 
tial amount of alcohol, by accepting the dan- 
gerous driving practices of that individual in 
driving at high speeds at night, and by ulti- 


' mately fleeing from the scene of an accident, 
_ was reckless in nature. 


IN THE THREE CASES DISCUSSED 
above, driver impairment was an important factor. 
If the passenger had no personal contact with the 


| driver or opportunity to observe his impairment 
_ prior to the accident, then the quality of reckless- 


ness is not present. The same is true if he dis- 
covers the driver’s impairment after entering 
the vehicle and has no subsequent reasonable op- 
portunity to depart or take other preventive ac- 
The impairment of the driver must be 


jective legal standard—would realize that rid- 
ing with him creates an unreasonable risk to 
himself. Thus, it must be readily observable 
that this particular driver is not in sufficient 


‘control of his faculties to safely operate the 


vehicle. As indicated, the act of exposing one- 
self to the observable risk must be unreasonable. 
A person is not required to refuse to ride with 


, an impaired driver when such refusal would 
| expose him to an equal or greater risk of harm. 


Illustratively, it may be safer to ride with a 
grossly intoxicated driver than to remain in a 
desert or blizzard without other means of relief. 

Another situation involving passenger mis- 
conduct which is noteworthy, but which arises 
less frequently, is interference with the opera- 
tion of the vehicle. Interference can take nu- 
merous variations, and each case must be de- 
cided upon whether the passenger’s conduct was 
reckless under the circumstances. Generally, 
physical interference with another’s operation 
of a vehicle is a grossly negligent act. However, 
where the driver is unaware of an impending 
emergency (e.g., the driver falls asleep) it 
would be reasonable for a passenger to assume 
control of the moving vehicle to prevent an acci- 
dent. This action could not be considered mis- 
conduct because it is not wrongful conduct. 

One other situation bears mentioning in 
which the position of each passenger in a ve- 
hicle, where and how they are seated, are per- 
tinent facts. If a passenger assumes a posi- 
tion of unnecessary danger, for example, while 
traveling at high speed, riding on top of the 
back seat of an open convertible or riding with 
a leg or arm protruding from one of the doors 
or windows in such a way that it may come in 
contact with outside objects, such conduct may 
constitute recklessness on his part. 

Incidents involving unauthorized use of a 
motor vehicle must be distinguished from all 
other categories of passenger misconduct. 
There is no requirement here that the injury be 
the proximate result of the wrongful conduct. 
It need only be established that the injury oc- 
curred while the passenger was engaged in the 
theft or wrongful appropriation of the vehicle, 
or while he was voluntarily participating in the 
use of the vehicle, knowing it to have been stolen 
or wrongfully appropriated.”* Once it has been 
ascertained that a passenger (or driver) falls 
within this category, specia] rules require a 
misconduct determination. 

We have mentioned but a few of the multiple 
fact-situations involving passenger misconduct. 
A need for more comprehensive investigations 
in this area was recognized in section 0903b, 
Manual of the Judge Advocate General, which 
set forth the following illustrative list of in- 
formation to be provided with respect to 
passengers: 


(1) Conduct of any passenger and effect thereof 
on the driver. 

(2) Prior relationship of passengers and driver 
which is relevant to knowledge by passenger of any 





ied). 





) 22. JAG:33.1:bme Bnd #4745-61 of 2 Jun 1961 (unpublished). 





23. JAG Manual sec. 0809a. 


MARCH-APRIL 1962 





impairment of the driver (which may have caused 
the accident) at the time the passenger entered or 
had reasonable opportunity to leave the vehicle 
(possible misconduct of a passenger). 


Since every case presents facts peculiar to it- 
self, the relevancy of other factors will depend 
upon the circumstances surrounding the inci- 
dent under investigation. The convening and 
reviewing authorities must be provided with 
adequate information upon which to base their 
determinations. The ingenuity and persever- 
ance of the fact-finding body is of paramount 
importance in meeting this requisite. 





INVESTIGATIVE TECHNIQUE 


its personnel; the decision making power must 
be administratively assigned to offices or officers 
within the agency. Some of the prospective 
results which can be made on the basis of an 
investigative report in the Department of the 
Navy are as follows: 1. Injuries and diseases 
directed in the Manual of the Judge Advocate 
General to be investigated are determined by 
the Secretary of the Navy (Judge Advocate 
General) to be or not to be in the line of duty 
and as the result of misconduct or not as the 
result of misconduct. 2. Letters of censure 
and Article 15 non-judicial punishment can be 
issued on the basis of an investigative report 
by appropriate commanders. 3. Another re- 
sult of the same investigated incident but not 
based upon the investigative report may be ac- 
tion by a Physical Evaluation Board. The in- 
teresting problem of administrative res judicata 
arises in the latter situation. 

The principle of administrative res judicata 
is discussed in law review articles ** and the 
treatises.2> The problem seems solved as far 
as the relationship between the PEB hearing 
and a line of duty investigation are concerned 
in paragraph 0217 of the Disability Separation 
Manual which provides that, the prior deter- 
mination (investigative conduct and duty status 
opinion by the Judge Advocate General) is only 
advisory. 

TO CONCLUDE, the hearing on the record is 
often the only reasonably possible way to con- 
duct an informal investigation due to the mo- 
bility of personnel and units in the naval service. 
Deployment and operational necessity makes the 
naval service a highly mobile social entity. The 
24. For example: Groner and Sternstein, Res Judicata in Federal 

Administrative Law, 39 Towa L. Rev. 300 (1954). Griswold 

“Res Judicata in Federal Tax Cases,” 46 Yale L.J. 1320 (1937); 

Schopflocher, The Doctrine of Res Judicata in Administrative 


Law, 1942 Wisc. L. Rev. 1. 
25. Davis, 2 Ad. Law Treatise (1958), chap. 18. 
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dispersion of personnel who will be affected b 
their involvement in an incident, and personne} 
who had the occasion to observe the incident in. 
tensifies the complexity of investigation. 

The procedural response to the problem of dis 
persion is the hearing on the record. The use 
of this procedural method allows informed de 
cisions and fair hearings with maximum econ 
omy. Necessity has and will continue to be a 
convincing argument in development of admin- 
istrative proceedings (as it is in creating excep 
tions to the hearsay evidence rule). As long as 
the necessity is real and the procedures devel- 
oped do not violate fundamental fairness, in. 
formal procedures provide administrative due 
process of law for the person who will be af. 
fected by the result. 





JAG MANUAL 


considered upon review of the case. This pro- 
cedural step has been deleted inasmuch as it is 
felt that sufficient opportunity would have been 
presented at the time of the initial investigation 
and that affording an opportunity to submit 
further information is unnecessary and would 
unduly delay termination of the proceedings. 


(Continued from p. 39) 


CHAPTER XI—PROCEDURAL GUIDES, FORMS AND CHECK 
LISTS 


1101 Contains complete forms for the conven- 
ing, preparation and submission of investiga- 
tive reports to be submitted by an informal in- 
vestigation or informal board of investigation. 
An investigation check list is included in Sec- 
tion 1102, and a check list of documents most 
frequently required are included in Section 
1103. 





A CLARIFICATION 


Several of our readers have indicated their uncertainty 
about a JAG Journal item dealing with “solicitation 
on naval installations by military personnel represent- 
ing commercial enterprises” appearing on page 30 of 
the JAG Journal for February 1962. SecNav Instruc- 
tion 1740.1 of 20 December 1960 expressly prohibits 
military personnel on active duty from representing 
any commercial company for the solicitation of life 
insurance, mutual funds and other investment plans, 
commodities, and services on any installation with or 
without compensation. This SecNav Instruction only 
prohibits this solicitation on any naval installation by 
active duty personnel. 





By Proclamation of the President of the United States, 
May 1, 1962 is to be observed as— 


Law Day, U.S.A. 
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